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MVEMORANDUM AND ORDER

McLaughlin, J. Sept enber 19, 2005

Melvin Stein is charged in a second supersedi ng
indictment with conspiracy to | aunder nonetary instrunents and
substantive noney | aundering. He has noved to dismiss the
indictment or in the alternative for the governnent to turn over
grand jury transcripts and docunments in the case. The Court
heard argunment on the matter on Septenber 14, 2005, and will now
deny the notion.

The def endant has based his notion on the allegation
that the governnent presented to the grand jury evidence of
statenents he nade to the governnent during proffer sessions that
the Court has subsequently held to be inadm ssible under Fed. R
Evid. 410 and Fed. R Crim Proc. 11(f). 1In the alternative, the
def endant seeks transcripts of certain grand jury proceedi ngs as
wel | as various other docunents “which were filed in M. Stein’s
grand jury case and/or presented to the grand jury.” The

def endant al so argues that the governnent has abused the grand



jury process by serving subpoenas in such a way as to nake
conpliance with theminpossible before the filing of the
supersedi ng i ndictnment on May 19, 2004, or the second supersedi ng
i ndi ctment on February 9, 2005, respectively.

In its opposition to the notion, the governnent
reiterates statenents it nade in court on January 20, 2005 --
that the statenents nade by M. Stein during the proffer
interviews were not presented to the grand jury. The governnent
informs the Court that the affidavit of Special Agent Lewi s that
forms the basis of the defendant’s notion was filed ex parte with
t he Honor abl e Eduardo Robreno, and supported an application by
t he governnent for an order directing the Internal Revenue
Service to disclose to the United States Attorney’s office tax
returns and return information under 26 U.S.C. 8 6103(1)(1).

This affidavit was not presented to the grand jury. The
government does concede that at | east some of the statenents nade
in the affidavit of Special Agent Lewi s were describing
statenents nmade by M. Stein during the proffer sessions.

The governnent al so argues that no subpoenas have been
inproperly issued in this case. The governnent asserts that no
grand jury subpoenas have been issued subsequent to the return
date of the second superseding indictnent. One of the subpoenas
mentioned in the notion was a regular trial subpoena and the

ot her three subpoenas listed in the defendant’s notion were each



returnable on or before the date on which the second supersedi ng
i ndi ctment was returned. None of the subpoenas was issued |ater
than February 3, 2005, with a conpliance date of February 9,
2005.

The Court accepts all of the governnent’s factual
assertions concerning the use made of proffer statenents of M.
Stein as well as the facts concerning the service of the grand
jury subpoenas. The defendant has presented no facts to
underm ne or call into question the facts asserted by the
governnment. The defendant argues that even if the affidavit was
not presented to the grand jury, it was presented in the context
of the grand jury investigation and was a violation of Rule 410.

The Court starts its analysis with the observation that

it is not clear to the Court that Rule 410 would apply to grand
jury proceedings. Fed. R Evid. 1101(d)(2) makes the Rul es of
Evi dence, other than the rules with respect to privileges,
i napplicable to proceedings before grand juries. The rules with
respect to privileges are contained within Article 5 of the Rules
of Evidence. Rule 410 is not included in this section. Because
this issue was not raised by the governnment, the Court wll
assunme for purposes of this notion that a grand jury proceeding
is included within the prohibitions of Rule 410.

The Court concludes that no statenents fromthe proffer

interviews were actually given to the grand jury. The Court also



rejects the argunent that using the proffer statenents in an
affidavit that lead to the obtaining of income tax records in
connection with the grand jury investigation equates to
presenting such evidence to the grand jury.

In any event, it appears that the government is correct
t hat evi dence subsequently ruled inadm ssible at a trial that is
presented to the grand jury does not affect the validity of the
indictnment. The governnent has cited several cases hol di ng that
even if evidence presented to a grand jury is later found to be
obtained in violation of the defendant’s Fourth or Fifth
Amendnent rights, the indictnment is still valid. See United

States v. Wllians, 504 U.S. 36, 49 (1992); United States v.

Calandra, 414 U. S. 338, 345 (1974); United States v. Busk, 730

F.2d 129, 130 (3d Gr. 1984); United States v. Mller, 116 F. 3d

641, 662 (2d Cr. 1997). A court’s finding that certain
statenents are protected by Rule 410 does not nean that there has
been any viol ation of anyone's constitutional rights. |If
evi dence obtained in violation of the Fourth Amendnent may be
presented to the grand jury, it appears that statenents made in
the course of a proffer could be presented to the grand jury
wi t hout jeopardizing the indictnent.

The Court al so concl udes that no subpoenas were
inproperly issued in this case. The fact that in sonme instances

t he subpoenaed docunents were not physically produced until after



the return of the second superseding indictnment does not
constitute grand jury abuse. They sought evidence relevant to
the grand jury investigation and were returnable on or before the
day the grand jury returned the indictnent. The grand jury that

i ssued the subpoenas was still in session investigating
additional activities of M. Stein and other individuals and the
docunents at issue continued to have relevance to that

i nvesti gati on.

At the oral argunent on the notion, defense counsel
argued that Special Agent Lewis’ affidavit contained materially
fal se statenments concerning M. Stein’ s statements during the
interviews. This issue was nentioned only in footnotes in the
defendant’s brief — footnotes 5 and 6. The basis for the
defendant’s contention that the affidavit is false is that sone
of the statenents therein are not contained in any of the
interview notes or 302s of the conversations with M. Stein. At
oral argunent, defense counsel argued that the use of a fal se
affidavit by the governnent was a due process violation. This is
a separate issue fromthe pending notion.

At the oral argunent, the Court asked that the 302s and
interview notes concerning M. Stein’ s statenents be given to the
Court. The Court stated that it would review all of them and
deci de whether or not the information in the affidavit in
question is fairly enconpassed within the 302s and interview

not es.



The Court has reviewed the 302s. The Court was not
abl e to deci pher the handwitten notes. It appears to the Court
that nost, if not all, of the incrimnating statenents appear in
the 302s. The 302s describe the transactions regardi ng 1805
Tul pehocken Street, 1546 East Upsal Street, and the sale of a
white BMNto M. Wl ks. The 302s state that M. Stein said that
he knew that Messrs. Thomas, Daniels, WIlks and Aiver were “drug
traffickers.” The Court has not been presented with any basis to
concl ude that Special Agent Lewis's affidavit is false.

An appropriate order foll ows.
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UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V.
MELVI N STEI N NO. 04-269-9
ORDER

AND NOW this 19th day of Septenber, 2005, upon
consi deration of defendant’s Mdtion to Dismss or in the
Al ternative for Turn Over of Grand Jury Transcripts and Docunents
(Docket No. 552), the governnment’s opposition thereto (Docket No.
576), and after oral argunent on Septenber 14, 2005, |IT IS HEREBY
ORDERED t hat said notion is DENIED for the reasons stated in a

menor andum of today’ s date.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




